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In the Court of Appeals of the District of Columbia. 


The United States of America upon the Relation 
of Lewis E. Brown, Appellant, 

• vs. 

Elihu Root, Secretary of War. 


No. 1040. 


a Supreme Court of the District of Columbia. 




The United States of America ex Rela¬ 
tione Lewis E. Brown 
vs. 

Elihu Root, Secretary of War. 

United States of America, \ 

District of Columbia , j ss * 

Be it remembered that in the supreme Gourt of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


j- No. 44087. At Law. 


| 1 Petition for Writ of Mandamus, &c. 

I Filed August 6,1900. 

I ln the Supreme Court of the District of Columbia. 

The United States of America upon the 
Relation of Lewis E. Brown 
vs. 

Elihu Root, Secretary of War, Respondent. 

To the supreme court of the District of Columbia: 

The petition of Lewis E. Brown states as follows: 

Heretofore, to wit, on the seventh day of July, A. D. 1898, your 
relator, Lewis E. Brown, by the name of Louis E. Brown, was by 
the President of the United States, by and with the advice and con¬ 
sent of the Senate, duly appointed and commissioned first lieutenant 
of the Ninth regiment, volunteer infantry, in the service of the 
United States. 

Thereafter the President of the United States directed the Secre¬ 
tary of War to cause all the officers and enlisted men of said regi¬ 
ment to be mustered out and discharged from the service of the 
United States, and the same was accordingly done, to wit, at Camp 
Meade, Pennsylvania, on the 25th day of May, 1899, excepting only 
as .tot your relator, who has never been mustered out and discharged. 
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THE UNITED STATES, ETC., VS. 


The respondent, Elihu Root, has been and is Secretary of War. 
It has been and is his duty under said order of the President to mus¬ 
ter out and discharge your relator from the service of the United 
States, but although thereunto requested by your relator the 

2 respondent has refused and refuses so to do, to the great in¬ 
jury of your relator, who by such refusal has been and is un¬ 
able to obtain payment due him from the United States for services 
rendered by him under his appointment aforesaid, and your relator 
has thereby sustained other damage. 

On May 7,1900, your relator, in writing, requested the respond¬ 
ent to grant said discharge, and said request was duly presented to 
the respondent. A copy of said request, marked “ Exhibit L. E. B. 
No. 1,” is filed herewith and made part hereof. On May 17, 1900, 
the respondent, in writing, replied to said request, denying the same 
upon the ground, as alleged by the respondent, that your relator 
has been by a court-martial found guilty of the charge of conduct un¬ 
becoming an officer and a gentleman, in violation of the 61st article 
of war, and sentenced to be dismissed from the volunteer service of 
the United States, and that said sentence took effect on February 17, 
1899. A copy of the respondent’s said reply, marked “ Exhibit L. E.‘ 
B. No. 2,” is filed herewith and made part hereof. 

A copy of the record of proceedings of said court-martial, marked 
“ Exhibit L. E. B. No. 3,” including as well the lawfull proceedings 
of said court as also the illegal finding of guilty and sentence afore¬ 
said and other illegal action taken by said court and by General 
Wood in the premises, is filed herewith and made part hereof. 

It appears by said record, and it is a fact, that on November 11, 
1898, by the said court-martial your relator was duly tried on said 
charge and found not guilty, and was fully acquitted thereof, and 
thereupon said court-martial adjourned sine die; that thereafter, to 
wit, on December 6,1898, without notice to your relator and 

3 without warrant of law, the said court-martial unlawfully 
caused to be added to said record a statement that it had re¬ 
voked its said findings and had thereupon found your relator guilty 
of said charge and sentenced him to be dismissed from the service. 

Your relator is advised by counsel that the finding of not guilty 
and acquittal aforesaid were final and conclusive; that the alleged 
findings of guilty and the alleged sentence and all other proceed¬ 
ings had by said court-martial on December 6,1898, and the order 
of December 1,1898, purporting to be by command of General 
Wood, and the orders of General Wood, dated respectively December 
24,1898, and February 15, 1899, and all other proceedings subse¬ 
quent to November 11, 1898, in reference to said alleged sentence 
appearing in said record are illegal and wholly void and furnish no 
excuse for the respondent’s refusal aforesaid. 

Your relator is,the same person designated as Louis E. Brown in 
said record. 

Wherefore your petitioner prays that the writ of mandamus issue, 
requiring the respondent, Elihu Root, Secretary of War, to cause the 
said Lewis E. Brown, by the name of Louis E. Brown, to be duly 
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mustered out and discharged as first lieutenant from the volunteer 
service of the United States, notwithstanding said alleged sentence. 

Lieut. L. E. BROWN, 


9th U. S. V. 


LORENZO A. BAILEY, 
DUDLEY & MICHENER, 

Attorneys for Petitioner. 


4 District of Columbia, ss : 

I, Lewis E. Brown, do solemnly swear that I have read the fore¬ 
going petition by me subscribed and know the contents thereof, and 
the facts therein stated upon my personal knowledge are true and 
those therein stated upon information and belief I believe to be 
true. 

Lieut. L. E. BROWN, 

9th U. S. V. 


Subscribed and sworn to before me this 11th day of July, A. D. 
1900. 


[seal.] 


EDWARD A. PAUL, 

Notary Public. 


Exhibit L. E. B. No. 1. 

Washington, D. C., May 7,1900. 
To the Honorable Secretary of War. 

Sir : I hereby apply for an honorable discharge from the military 
service of the United States as 1st lieut. of Company I, 9th regi¬ 
ment, TJ. S. volunteer infantry, in which capacity I duly served 
until prevented by General Wood from further service. . 

The action of General Wood in the premises was based upon the 
unlawful proceedings and sentence of a court-martial, which court 
duly acquitted me, and thereafter, without warrant of law, 
5 reconsidered its judgment of acquittal and undertook to pass 
judgment adverse to me, and to sentence me to dismissal from 
the army. I claim that this sentence is wholly void, and my formal 
application to the War Department to ignore this sentence, accom¬ 
panied by briefs filed by my counsel in the matter, has been pend¬ 
ing in the War Department for about a year. 

My regiment was mustered out May 25,1899, and I claim to be 
ontitled to an honorable discharge as of that date. 

Very respectfully, 

(Signed) L. E. BROWN, 

Late 1st Lieut. 9th U. S. V. I. 

LORENZO A. BAILEY, 

DUDLEY & MICHENER, 

Attorneys for Applicant, Pacific Bldg., Washington, D. C. 
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Exhibit L. E. B. No. 2. 


E. L. 

Subject: Honorable discharge. 606,720. 

Record and Pension Office, 

War Department, 
Washington City, May 17,1900. 

Mr. Lewis E. Brown, care of Messrs. Lorenzo A. Bailey, Dudley & 
Michener, attorneys, Pacific building, Washington, D. C. 

Sir : Referring to your letter of the 7th instant, in which 

6 you make application for an honorable discharge from the 
service of the United States as first lieutenant of Company I, 

9th United States volunteer infantry, on the ground that the sen¬ 
tence of the court-martial in your case was void and the proceedings 
thereof unlawful, I am directed by the Secretary of War to inform 
you as follows: 

It is shown by the records that First Lieut. Lewis E. Brown, late 
of the 9th United States volunteer infantry, was found guilty by a 
general court-martial of the charge of conduct unbecoming an offi¬ 
cer and a gentlemen, in violation of the 61st article of war, and 
sentenced to be dismissed the volunteer service of the United States, 
and that the proceedings, findings, and sentence of the court were 
approved and promulgated in general orders from the headquarters 
of the department of Santiago, dated February 16,1899, it being 
directed in those orders that the sentence of the court be executed, 
to take effect on Februarv 17,1899. 

Is / 

As it appears from the records that the sentence of the court was 
duly carried into execution, it is beyond the power of this depart¬ 
ment or of any executive officer of the Government to revoke, 
modify, or set it aside, however unmerited or injudicious that sen¬ 
tence may be deemed to have been. It is held by this department 
that when an officer is once separated from the service by an order 
he is completely relegated to a civil status, having in law no nearer 
or other relation to the military service than has any civilian who 
has never been in the army. The dismissal itself is a thing done 
which cannot be undone, and the order, which is merely 

7 evidence of it, is incapable of revocation or recall. The ap¬ 
plication for an honorable discharge in the case of this officer 

is therefore denied. 

It is deemed proper to add that a copy of the general orders set¬ 
ting forth the opinion of the Attorney General of the United States 
in the case of this officer was furnished Messrs. Dudley & Michener 
on May 10,1900. 

Very respectfully, 

. (Signed.) F. C. AINSWORTH, 

Chief, Record and Pension Office, 
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Exhibit L. E. B. No. 3. 

Proceedings of a general court-martial which convened at San 
Luis, Cuba, pursuant to the following orders : 

Headquarters Department of Santiago, 

Santiago de Cuba, November 3d, 1898. 

Special Orders No. 70. 

Extract. 

4. * * * A general court-martial is hereby appointed to meet 
San Luis, Cuba, at ten o’clock a. m. Monday, November 7th, 1898, or 
as soon thereafter as practicable, for the trial of such officer or offi¬ 
cers as may be properly brought before it. 

Detail for the court. 

Colonel C. J. Crane, 9th U. S. V. I. 

Lt. Col. H. Y. Grubbs, 2nd U. S. V. I. 

Major H. N. Swain, 2nd U. S. V. I. 

8 Major G. W. Ford, 23d Kansas Vol. Inf. 

Captain M. S. Swain, 2d U. S. Y. I. 

Captain F. J. Looney, 2d U. S. V. I. 

Captain R. M. Nolen, 9th U. S. Y. I. 

Captain C. A. Winders, 9th U. S. V. I. 

Captain .J. L. Waller, 23d Kansas Vol. Inf. 

Captain T. R. Van Pelt, 8th Ill. Vol. Inf. 

1st Lieut. Allan Sholars, 2d U. S. V., appointed judge advocate. 

A greater number of officers cannot be assembled without manifest 
injury to the service. 

.. Immediate example requiring it, the court will sit without regard 
to hours. 

The quartermaster’s department will furnish the necessary trans¬ 
portation. 

By command of Brigadier General Wood. 

JOHN H. BEACON, 

Lt. Col. & A. A. G., U. S. V., Adjutant General. 

San Luis, Cuba, November 11th , 1898. 

The court met, pursuant to the foregoing order and call of the 
president, at 2 o’clock p. m. 

Present. 

Lt. Col. H. Y. Grubbs,‘2d U.. S. V. I. 

Major G. W. Ford, 23d Kansas Vol. Inf. 

Captain M. S. Swain, 2d U. S. V. I. 

Captain C. A. Winders, 9th U. S. V. I. 

Captain J. L. Waller, 23d Kansas Vol. Inf. 

Captain T. R. Van Pelt, 8th Ill. Vol. Inf. 

1st Lieut. Allan Sholars, 2d U. S. V. I., judge advocate. • 
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Absent. 

Col. C. J. Crane, 9th U. S. V. I., sick in hospital, Santiago de 
Cuba. 

Major H. N. Swain, 2d U. S. V. I., with his command at Holguin, 
Cuba. 

9 Captain F. J. Looney, 2nd U. S. Y. I., on leave pending 
acceptance of his resignation. 

Captain E. M. Nolen, 9th U. S. V. I., no excuse given. 

The court then proceeded to the trial of 1st Lieutenant Louis E. 
Brown, Co. “ I,” 9th U. S. V. I., who, having been brought before 
the court, stated that he did not desire counsel. 

George Bloche, private “A” Co., 2d U. S. Y. I., was duly sworn as 
reporter. 

The order convening the court was read to the accused, and he 
was asked if he objected to being tried by any member present 
named therein; to which he replied that he objected to Captain 
C. A. Winders, 9th U. S. Y. I., on the following grounds: 

As officer preferring charge and witness. 

The challenged member stated: 

I have nothing to say against the objection. 

The challenged member, the accused, and judge advocate then 
withdrew, and the court was closed, and on being opened the presi¬ 
dent announced in their presence that the objection of the accused 
was sustained. Captain Winders then withdrew. 

The accused was asked if he objected to any other member pres¬ 
ent ; to which he replied in the negative. 

The members of the court and the judge advocate were then duly 
sworn. 

The accused was then arraigned upon the following charge and 
specification: 

10 Charge 1. Conduct unbecoming an officer and a gentle¬ 
man, in violation of the 61st article of war. 

Specification 1. In that the said 1st Lieut. Louis E. Brown, Co. 
“ I,” 9th U. S. Y. I., did gamble with enlisted men of Co. “ I,” 9th 
U. S. Y. I. Inft. 

This at camp near San Luis, Cuba, on or about the 11th day of 
October, A. D. 1898. 

To which the accused pleaded as follows: 

To the specification, “ Not guilty.” 


^ 

/N 

The judge advocate submitted the case without remark. 

The accused and judge advocate then withdrew, and the court was 
closed, and finds the accused, 1st Lieut. Louis E. Brown, Co. “ I,” 9th 
U. S. V. I., of the specification, not guilty; of the charge, not 
guilty. 



To the charge, “ Not guilty. 

(Testimony omitted from record by order of attorney fo 
lant.) 
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And the court does therefore acquit him, 1st Lieut Louis E. 
Brown, 9th U. S. V. I. 

The judge advocate was then recalled and the court, at 6 o’clock 
p. m., adjourned sine die. 

IT. Y. GRUBBS, 

Lt. Col. 2d U. S. V. I., President. 

ALLAN SHOLARS, 

1st Lieut. 2d U. S. V. J., Judge Advocate. 

11 San Luis, Cuba, Dec. 6th, 1898. 

The court reconvened at 10 o’clock a. m., pursuant to the follow¬ 
ing indorsement: 

Headquarters Department of Santiago, 

Sant., December 1st, 1898. 

Respectfully returned to G. C. M., convened at San Luis, S. 0. 70, 
p. 4, these hdqrs., for reconsideration. 

By command of Brig. Gen’l Wood : 

(Signed) JOHN H. BASCOM, 

Lt. Col. Vol., A. A. G., Adjt. Gen’l. 

Present. 

Lt. Col. H. Y. Grubbs, 2d U. S. V. I. 

Major G. W. Ford, 23d Kansas Vol. Infty. 

Captain M. S. Swain, 2d U. S. V. I. 

Captain J. L. Waller, 23d Kansas Vol. Infty. 

Captain T. R. Van Pelt, 8th Ill. Vol. Infty. 

1st Lieut. Allan Sholars, 2d U. S. V. I., judge advocate. 

Absent. 

Col. C. J. Crane, 9th U. S. V. I., absent at trial. 

Maj. H. N. Swain, 2d U. S. V. I., in Gibora. 

Captain F. J. Looney, 2d U. S. V. I., on leave. 

Captain C. A. Winders, 9th U. S. V. I.. excused by court. 

Captain R. M. Nolen, 9th U. S. V. I., absent at trial. 

The judge advocate read to the court the foregoing indorsement 
of the convening authority. 

The judge advocate then withdrew, and the court was closed, and 
revokes its former findings and finds the accused, 1st Lieut. Louis 
E. Brown, 9th U. S. V. I.— 

Of the specification, guilty. 

Of the charge, guilty. 

And the court does therefore sentence him, 1st Lieut. Louis E. 
Brown, 9th U. S. V. I., to be dismissed the service. 

The judge advocate was then recalled, and the court, at 11 a. m., 
adjourned sine die. 

12 H. Y. GRUBBS, 

Lt. Col. 2d U. S. V. I., President. 

ALLAN SHOLARS, 

1st. Lieut. 2d U. S. V. I., Judge Advocate. 
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San Luis, Cuba, December 19th, 1898. 

The court reconvened at 10.30 o’clock a. m., pursuant to the fol¬ 
lowing indorsements: 

5th indorsement. 

Headquarters Department of Santiago, 

Office of Judge Advocate, December 14,1898. 

Respectfully returned to the adjutant general of the department, 
recommending return of these proceedings to the court for correction 
of its revision of record, which must contain copies of all indorse¬ 
ments by which it was reconvened. 

(Signed) H. K. BAILEY, 

Captain 5th Infantry, Acting Judge Advocate . 

6th indorsement. 

Headquarters Department Santiago, 

December 15,1898. 

Respectfully returned to president G. C. M., S. 0. 70, p. 4, for cor¬ 
rection in accordance with the preceding indorsement. 

By command of Brig. Gen’l Wood: 

(Signed) R. G. MENDOZA, 

Capt. VoVs, A. A. G., Acting Adft Gen’l. 

13 Present. 

Lt. Col. H. Y. Grubbs, 2d U. S. Y. I. 

Major G. W. Ford, 23d Kansas Vol. Infty. 

Captain M. S. Swain, 2d U. S. Y. I. 

Captain J. L. Waller, 23d Kansas Yol. Infty. 

Captain T. R. Van Pelt, 8th Ill. Yol. Infty. 

1st Lieut. Allan Sholars, 2d U. S. V. I., judge advocate.. 

Absent. 

Col. C. J. Crane, 9th IJ. S. Y. I., absent at trial. 

Major H. N. Swain, 2d U. S. Y. I., absent at trial. 

Captain F. J. Looney, 2d U. S. V. I., on leave. 

Captain C. A. Winders-, 9th U. S. Y. I., excused by court. 

Captain R. M. Nolen, 9th U. S. Y. I., absent at trial. 

\ 

The judge advocate read to the court the foregoing indorsements 
of the judge advocate of the department and the convening au¬ 
thority. 

The judge advocate then withdrew, and the court was closed, and* 
amends the record by inserting after the word “ indorsement,” line 
5, page 22, the following, being the first indorsement on the pro¬ 
ceedings: 
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1st indorsement. 

Headquarters Department of Santiago, 
Office of Judge Advocate, December 1st, 1898. ‘ 

Respectfully returned to the adjutant general of the department. 
The evidence in this case is conclusive as to the guilt of the accused. 
Four witnesses testify that they saw him gambling with enlisted 
men, while two witnesses, whose memory are faulty, testify negatively. 
The accused denies the allegation. It is recommended that the 
proceedings be returned to the court for a reconsideration of its 
finding. 

(Signed) H. K. BAILEY, 

Captain 5th Infantry , Acting Judge .Advocate. 

14 And the court further amends the record by adding the 
letter “ s ” to the word “ indorsement,” line “ 5,” page 22, 

and inserting before the indorsement of the adjutant general, from 
line 6 to line 15, page 22, inclusive, the words, “second indorse¬ 
ment” 

. The judge advocate was then recalled, and the court, at 11 o’clock 
a. m., adjourned sine die. 

H. Y. GRUBBS, 

Lt. Col. 2 d U. S. V. President. 

ALLEN SHOLARS, 

1st Lieut. 2d U. S. V. I., Judge Advocate. 

Headquarters Department of Santiago, 

Santiago de Cuba, Dec. 24,1898. 

In the case of 1st Lieutenant Louis E. Brown, 9th United States 
volunteer infantry, the proceedings, findings, and sentence are ap¬ 
proved, and, in compliance with the 106th article of war, the record 
is forwarded for the action of the President. 

LEONARD WOOD, 

Major General U. S. V., Commanding. 

Headquarters Department of Santiago, 

Santiago de Cuba, Feb. 15th , 1899. 

The sentence in the foregoing case of 1st Lieutenant Louis E. 
Brown, 9th United States volunteer infantry, will be executed,-to 
take effect on the seventeenth instant, on which date he will 

15 cease to be an officer of the volunteer army of the United 
States. 

LEONARD WOOD, 

Major General U. S. Vols., Commanding. 

1st endorsement. 

Headquarters Department of Santiago, 
Office of Judge Advocate, December 1st, 1898. 

Respectfully returned to the adjutant general of the department. 

* The evidence in this case is conclusive as to the guilt of the 
2—1040a 
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accused. Pour witnesses testify that they saw him gambling with 
enlisted men, while two witnesses, whose memory are faulty, testify 
negatively. The accused denies the allegation. 

It* is recommended that the proceedings be returned to the court 
for a reconsideration of its finding. 

H. K. BAILEY, 

Captain 5th Infantry , Acting Judge Advocate. 

2nd endorsement. 

Headquarters Department of Santiago, Dec. 1st, ’98. 

Respectfully returned to G. C. M., convened at San Luis, S. 0. 70, 
p. 4, these hdqrs., for reconsideration. 

By command of Brigadier Gen’l Wood: 

JOHN H. BEACON, 

Lt. Col. Vol., A. A. G., Adj’t Gen’l. 

16 3d indorsement. 

San Luis, Cuba, December 6th, 1898. 

Respectfully returned to the adjutant general, hdqrs. department 
of Santiago, with the statement that the findings have been recon¬ 
sidered. 

H. Y. GRUBBS, 

Lt. Col. 2d U. S. V. I, President. 

4th indorsement. 

Department of Santiago. 

Received December 12,1898. 

To judge advocate. 

5th indorsement. 

Headquarters Department of Santiago, 
Office of Judge Advocate, December 14,1898. 

Respectfully returned to the adjutant general of the department, 
recommending the return of these proceedings to the court for correc¬ 
tion of its revision of record, which must contain copies of all indorse¬ 
ments by which it was reconvened. 

H. K. BAILEY, 

Captain 5th Infantry, Acting Judge Advocate. 

17 6th indorsement. 

Headquarters Department Santiago, 

December 15, 1898..*. 

Respectfully returned to president G. C. M., S. 0. 70., p. 4, for cor¬ 
rection in accordance with the preceding indorsement. 

By command Brigadier General Wood : 

R. G. MENDOZA, 

Captain Vol., A. A. G., Acting Adjutant General. 


/ 
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Songo, Cuba, December 20,1898. 

Respectfully returned to the adjutant general, headquarters de¬ 
partment of Santiago, with the statement that the revision of record 
has been corrected. 

H. Y. GRUBBS, 

Lt Col. 2 d U. S. V. I.y President. 

8th indorsement. 

A. G. 0., Department of Santiago, Dec. 22,1898. 

To judge advocate. 

(5654.) 9th indorsement. 

War Department, C. 
Judge Advocate General’s Office, 

* Washington, D. C., Jan. 12,1899. 

Respectfully returned to the commanding general, department of 
Santiago, Santiago de Cuba, inviting attention to the fact 

18 that the 106th article of war only relates to “ time of peace,” 
and that the state of war still continues. 

G. N. LIEBER, 

Judge Advocate General. 

Order to Show Cause. 

In the Supreme Court of the District of Columbia. 

United States ex Pel. Lewis E. Brown 'l 

vs. > No. 44087. At Law. 

Elihu Root, Secretary of War. J 

Upon hearing read and considering the petition of Lewis E. 
Brown, herein filed, and upon the motion of the attorney for said 
petitioner, it is by the court, this 6th day of August, A. D. 1900, 
ordered that the respondent, Elihu Root, Secretary of War, appear 
in this court at 10 o’clock a. m., on Monday, the 10th day of Septem- ‘ 
her, A. D. 1900, and then and there show cause, if any he have, why 
the writ of mandamus should not issue herein as and for the pur¬ 
poses prayed in said petition, provided a copy of this order, together 
with a copy of said petition, be served upon the said respondent on 
or before the 5th day of September, A. D. 1900. 

JOB BARNARD, Justice. 

19 Marshal’s Return. 

Copy of within order and petition served on Elihu Root, Secretary 
of War, personally, August 6,1900. 

AULICK PALMER, Marshal. 
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Order for Entry of Appearance of T. H. Andei'son, See. 

Filed August 16,1900. 

In the Supreme Court of the District of Columbia, the 16th Day of 

August, 1900. 

U. S. of America ex Rel. Lewis E. Brown ) 

vs. > At Law. No. 44087. 

Elihu Root, Secretary of War. J 

The clerk of said court will enter my appearance in this case as 
attorney for respondent. 

T. H. ANDERSON, 

Attorney for Respondent. 


20 Order Dismissing Petition. 

In the Supreme Court of the District of Columbia. 

The United States of America upon the 'j 
Relation of Lewis E. Brown, Petitioner, 

vs. 

Elihu Root, Secretary of War, Respondent. 

This case came on to be heard upon the petition for writ of 
mandamus and the rule to show cause, issued thereon, and was argued 
by counsel for the respective parties. 

It is thereupon, this 2nd day of November, 1900, by this court and 
the authority thereof, adjudged and ordered that the prayer of the 
petition be, and the same is hereby, denied and the petition be, and 
the same is hereby, dismissed at the cost of the petitioner. 

A. C. BRADLEY, 

Asso. Justice. 

21 Oi'dwfor Preparation of Record. 

Filed November 23,1900. 

In the Supreme Court of the District of Columbia, the 23rd Day of 

November, 1900. 

U. S. ex Rel. Lewis E. Brown I 

vs. V At Law. No. 44087. 

Elihu Root, Secretary of War. J 

The clerk of said court will note appeal taken by the petitioner to 
the Court of Appeals, D. C., from the order dismissing the petition; 
also prepare transcript of record on appeal, to include the petition, 
Exhibit No. 1, Exhibit No. 2, Exhibit No. 3, omitting that part com¬ 
mencing with the words “ Private Nurrei Gladden,” at page 3, and 


At Law. No. 44087. 
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ending with the words “ no statement to make,” at page 16, and 
noting in transcript u Testimony omitted at request of counsel,” rule 
to show cause, and marshal’s return, appearance for respondent, 
order dismissing petition, opinion of Justice Bradley, entry of ap¬ 
peal, and deposit by appellant; also issue citation. 

L. A. BAILEY, 
Attorney for Petitioner. 
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In the Supreme Court of the District of Columbia. 


The United States of America ex Eel.) 

Lewis E. Brown Ut Law. No. 44087. 

VS. 

Elihu Root, Secretary of War. 


V 


The President of the United States to Elihu Root, Secretary of 
War, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein under and as directed by the rules of said court, 
pursuant to an appeal entered in the supreme court of the District 
of Columbia on the 23d day of November, 1900, wherein The United 
States of America upon the relation of Lewis E. Brown is appellant 
and you are appellee, to show cause, if any there be, why the judg¬ 
ment rendered against the said appellant should not be corrected 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of 
of the District of the District of Columbia, this 23d day of 
Columbia. November, in the year of our Lord one thou¬ 

sand nine hundred (1900). 

JOHN R. YOUNG, Clerk. 

Service of the above citation accepted this 23d day of November, 
1900. 

THOMAS H. ANDERSON, 

Attorney for Appellee. 

23 Memorandum. 

November 23,1900.—$50 deposited by appellant in lieu of appeal 
bond by leave of court. 
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Opinion of Justice Bradley. 

Filed November 5,1900. 

In the Supreme Court of the District of Columbia. 

The United States of America ex Rel. 

Lewis E. Brown 
vs. 

Elihu Boot, Secretary of War. 

This is an application for a writ of mandamus directing the Sec¬ 
retary of War to cause the relator to be mustered out and discharged 
as first lieutenant from the volunteer service of the United States 
under circumstances which are stated in the petition. 

A rule to show cause was issued, and the resjDondent appeared 
and moved to quash, conceding thereby the truth of the facts al¬ 
leged. 

It appears that on the 7th day of July, 1898, the relator was duly 
appointed and commissioned first lieutenant of the Ninth regiment, 
volunteer infantry, in the service of the United States; that on No¬ 
vember 11,1898, he was tried by a general court-martial convened 
by order of Brig. Gen. Wood, at San Luis, Cuba, upon the charge of 
conduct unbecoming an officer and a gentleman, in violation 
24 of the 61st article of war, the specification being that he did 
gamble with enlisted men of Company I, U. S. Yol. Inf., at 
camp near San Luis, on or about the 11th day of October, A. D. 
1898, and that on said day he was by said court found not guilty of 
the charge and not guilty of the specification, and he was acquitted; 
that thereupon the court adjourned sine die; that the record was 
transmitted to General Wood, and subsequently, on December 1st, 
1898, was returned by him to the court for reconsideration, and that 
on December 6th, 1898, the court reconsidered its former findings 
and found the relator guilty of the charge and of the specification, 
and sentenced him to be dismissed from the service; that on Decem¬ 
ber 24,1898, the proceedings, findings, and sentence were approved 
by General Wood and the record was forwarded for the action of the 
President; that the record was returned to General Wood on Janu¬ 
ary 12,1899, and his attention was invited to the fact that the 106th 
article of war, requiring the approval of the President, relates to time 
of peace, and that the state of war still continued; that on February 
15,1899, the sentence was ordered by the commanding general to 
take effect on February 17,1899, on which date the relator would 
cease to be an officer of the volunteer army of the United States. 
It further appears that the regiment of which the relator was an 
officer was mustered out by order of the President on the 25th day 
of May, 1899, but that the respondent, although requested to do so, 
has refused and refuses to muster out relator; that relator has made 
such request, in writing, on May 7,1900, but the respondent, in writ¬ 
ing, denied the same upon the ground that relator had been found 


1 No. 44087. Law. 

J 
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guilty by court-martial of conduct unbecoming an officer and 

25 a gentleman, and sentenced to dismissal from the service, and 
that such sentence took effect Februaiy 17,1899. 

The relator alleges that.,, having been acquitted by the court on 
November 11, 1898, and the court having adjourned sine die, such 
finding was final and conclusive, and that all the subsequent pro¬ 
ceedings—the reconsideration by the court of the first findings, the 
findings of guilty, the sentence of dismissal and its approval by the 
commanding general—are illegal and wholly void and furnished no 
excuse for respondent’s refusal. He contends that he is still in the 
service of the United States as lieutenant of volunteers, and that he 
is entitled to the writ as prayed. 

It is not claimed that the court-martial by which relator was tried 
had not jurisdiction of him or of the offence with which he was 
charged, but it is insisted that when its finding of not guilty was 
made and it acquitted him and adjourned sine die its powers were 
exhausted and it ceased to exist; that the reviewing authority had 
no lawful power to recommit the case to it for reconsideration, and 
that such reconsideration by the court and the ultimate sentence 
were in violation of article V of the amendments to the Constitu¬ 
tion. 

If the first finding of not guilty and the judgment of acquittal 
had been allowed to stand and the same charge had been submitted 
for trial to another court, there would appear to be no question that 
the former acquittal would have been a perfect defence; but that 
was not the case. The court was summoned by the order of the 
general commanding to consider such cases as should be presented 
to it for trial. That order called it into being. But for 

26 that order the members composing it were without power to 
. terminate their judicial functions. The court could not dis¬ 
solve itself. The same power that created it must determine its 
existence. When it adjourned sine die after the acquittal of the 
relator, that act was no more in effect than a simple adjournment. 
It was still a duly organized and constituted body, subject to orders 
and in duty bound to consider such matters as should be properly 
submitted to it. It had the power, of its own motion, before its 
verdict was forwarded to the reviewing authority, and possibly after 
it was forwarded but before it had been approved and recorded, to 
reconsider its action. Why did not the power to reconsider exist 
upon the failure of the commanding general to approve and upon 
his recommittal to it for reconsideration ? That authority to recom¬ 
mit and the duty to reconsider are to be found in Army Regulations 
1900, section 957, which is as follows: 

“ When the record of a court exhibits error in preparation or 
seemingly erroneous conclusions, the reviewing authority may re¬ 
convene the court for a reconsideration of its action, pointing out 
defects. Should the court concur in the views submitted, it will 
proceed by amendment to correct its errors and may modify or com¬ 
pletely change its findings. A reopening of the case by recalling 
witnesses is illegal.” 
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The court is not allowed to hear further testimony; it reopens the 
case only for further deliberation upon the views submitted to it by 
the reviewing authority. It is not obliged to' concur in those 

27 views. Its right is to adhere to its original conclusions and 
its power and right to “ completely change its findings.” 

In a criminal case in a common-law court the jury having re¬ 
turned their verdict have the power to amend and change it before 
it is recorded and before they are discharged. 

1 Bishop Grim. Proc., sec. 1003 and cases cited. 

Nor can there by any good reason why the court, when the jury 
have delivered a manifestly improper verdict, should not suggest to 
them, before it has been recorded and before they have been dis¬ 
charged, that they reconsider their verdict, or why the jury, if they 
see proper to reconsider it, may not change it and render a different 
verdict. 

Ford v. State, 12 Md., 546. 

Burk v . Commw., 5 J. J. Mar., 675. 

In the case of the relator the army regulation cited prescribed the 
powers and duties of the reviewing officer and of the court in the 
premises, and the proceedings appear to have been in conformity 
with its provisions. These regulations have the force of law. 

Gratiot v. U. S., 4 How., 80, 117. 

Ex parte Peed, 100 U. S., 13. 

Swaim U. S., 165 U. S., 553, 565. 

In the case of Reed it was claimed that he had been twice put in 
jeopardy for the same offence, because, having been tried and 
sentenced by a court-martial, the record was returned to the.court 
by the reviewing officer, with the suggestion that the sentence was 
inadequate, and thereupon the court changed the sentence 

28 and made it more severe. In the case of Swaim it was claimed j 
that the sentence of a court-martial of which he complained j 

was void. It was the second review of an original sentence, which j 
was made more severe with each reconsideration. Reed’s case was j 
a petition for a writ of habeas corpus. Swaim’s case was a claim j 
prosecuted in the Court of Claims for pay and allowances of which j 
he alleged he had been deprived by reason of such void sentence. 
Reed was tried by a naval general court-martial, and the reconsid¬ 
eration of the sentence was pursuant to a navy regulation that was 
substantially the same as the army regulation cited above. Swaim 
was tried by military court-martial, and the reviews of his sentence 
were made under an army regulation then in force, almost identi¬ 
cal in language with the present regulation No. 957. In each case 
it was held that the regulation warranted the course pursued. 

The proceedings in the case of the relator appear to have been in 
accordance with law, and he has been effectually out of the volun¬ 
teer service of the United States since February 17,1899. 

The petition is- dismissed. 

. 
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29 Supreme Court of the District of Columbia. 

United States of America, \ m 
District of Columbia , j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 28, inclusive, to be a true and correct transcript of the record, 
as per directions of counsel herein filed, copy of which is made part 
of this record, in cause No. 44087, at law, wherein The United States 
of America ex relatione Lewis E. Brown is relator and Elihu Root, 
Secretary of War, is respondent, as the same remains upon the files 
and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 24 day of De- 
Columbia. cember, A. D. 1900. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1040. The United States of America upon the relation of Lewis E. 
Brown, appellant, vs. Elihu Root, Secretary of War. Court of Ap¬ 
peals, District of Columbia. Filed Dec. 26, 1900. Robert Willett, 
clerk. 
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THE UNITED STATES OF AMERICA, upon the 
Relation of LEWIS E. BROWN, Appellant, 

vs. 

ELIHU ROOT, Secretary of War. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 


STATEMENT of the case. 

The appellant, Lewis E. Brown, filed his petition in the 
supreme court of the District of Columbia for a writ of man¬ 
damus requiring the Secretary of War to cause him to he 
mustered out and discharged as first lieutenant from the 
volunteer service of the United States. A rule to show 
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cause why said writ should not issue was issued on August 
6, 1900, returnable September 10, 1900. The respondent 
appeared and moved to quash the aforesaid rule on 
the ground that the petition failed to show such facts as 
entitled relator to the peremptory order for which he 
petitioned. (This motion does not appear in the record, but 
is recited in the opinion of the trial justice, and the case was, 
as a matter of fact, heard upon the said petition, rule to 
show cause, and motion to quash.) 

The facts upon which relator claimed the right to a 
mandamus which are recited in his petition and admitted 
by the motion to quash are as follows: 

It appears that on the 7th day of July, 1898, the relator 
was duly appointed and commissioned first lieutenant of the 
Ninth regiment volunteer infantry, in the service of the 
United States; that on November 11,1898, he was tried by 
a general court-martial convened by order of Brig. Gen. 
Wood, at San Luis, Cuba, upon the charge of conduct 
unbecoming an officer and a gentleman, in violation of 
the 61st article of war, the specification being that he 
did gamble with enlisted men of Company I, U. S. Vol. 
Inf., at camp near San Luis, on or about the 11th day 
of October, A. D. 1898, and that on said day he was 
by said court found not guilty of the charge and not 
guilty of the specification, and he was acquitted; that 
thereupon the court adjourned sine die; that the record was 
transmitted to General Wood, and subsequently, on Decem¬ 
ber 1,1898, was returned by him to the court for reconsid¬ 
eration, and that on December 6,1898, the court reconsidered 
its former findings and found the relator guilty of the charge 
and of the specification, and sentenced him to be dismissed 
from the service; that on December 24, 1898, the proceed¬ 
ings, findings, and sentence were approved by General 
Wood and the record was forwarded for the action of the 
President; that the record was returned to General Wood 
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on January 12,1899, and his attention was invited to the 
fact that the 106th article of war, requiring the approval of 
the President, relates to time of peace, and that the state 
of war still continued; that on February 15,1899, the sen¬ 
tence was ordered by the commanding general to take 
effect on February 17,1899, on which date the relator would 
cease to be an officer of the volunteer army of the United 
States. It further appears that the regiment of which the 
relator was an officer was mustered out by order of the Pres¬ 
ident on the 25th day of May, 1899, but that the respondent, 
although requested to do so, lias refused and refuses to 
muster out relator; that relator has made such request in 
writing on May 7,1900, but the respondent in writing de¬ 
nied the same upon the ground that relator had been found 
guilty by court-martial of conduct unbecoming an officer and 
a gentleman and sentenced to dismissal from the service, and 
that such sentence took effect February 17,1899. 

The court below denied the prayer of the petition, and 
ordered and adjudged that the petition be dismissed. 

From this judgment relator has appealed to this court. 


BRIEF AND ARGUMENT. 

The statement of the errors relied upon by counsel for 
appellant fills a number of pages of their brief, but the 
questions actually involved in the record are believed to be 
the following : 

First. Is section 957 of the Army Regulations valid, and 
does it authorize the recommittal to and reconsideration by 
a court-martial of a verdict of acquittal ? 

Second. Was the order of December 1,1898, returning, the 
verdict to the court-martial, a valid exercise of such author¬ 
ity?' 



4 


Third. Did the sentence of the court-martial require the 
approval of the President to make it valid ? 

I. 

The {general principles governing courts-martial and 
their relations to the civil courts have been repeatedly laid 
down by the Supreme Court of the United States. 

In the case of Dynes vs. Hoover, 20 How., 82, that court 
said: 

“ With the sentences of courts-martial which have been 
convened regularly, and have proceeded legally, and by 
which punishments are directed, not forbidden by law, or 
which are according to the laws and customs of the sea, civil 
courts have nothing to do, nor are they in any way alterable 
by them. If it were otherwise, the civil courts would vir¬ 
tually administer the rules and articles of war irrespective 
of those to whom that duty and obligation has been confided 
by the laws of the United States, from whose decisions no 
appeal or jurisdiction of any kind has been given to the 
civil magistrate or civil courts.” 

In the ease of Keyes vs. United States, 109 U. S., 386, the 
court said: 

“ That the court-martial, as a general court-martial, had 
cognizance of the charges made, and had jurisdiction of the 
person of the appellant, is not disputed. This being so, 
whatever irregularities or errors are alleged to have occurred 
m the proceedings, the sentence of dismissal must be held 
valid when it is questioned in this collateral way.” 

These cases have been fully considered and approved in— 
Smith vs. Whitney, 116 U. S., 167. 

Swaim vs. United States, 165 U. S., 553. 

In the present case it is not contended by the appellant— 

1st. That the court-martial by which he was tried had not 
jurisdiction of his person. 
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2d. That it had not jurisdiction of the offense with which 
he was charged. 

3d. That its sentence was not within the scope of its 
power. 

His contention is that, having acquitted him and having 
adjourned sine die, its powers were exhausted, and its recon¬ 
sideration of its verdict was void and in violation of article 
V of the amendments of the Constitution, because it put 
him twice in jeopardy for the same offense. 

In answer to this contention it is urged— 

1st. That the appellant was not acquitted by the first 
verdict of the court-martial for the reason that that verdict 
was never made final. By article 104 of section 1342, Re¬ 
vised Statutes United States (as amended by act of July 27, 
1892, 27 Stat. at Large, 275) it is provided: 

“ No sentence of a court-martial shall be carried into exe¬ 
cution until the same shall have been approved by the officer 
ordering the court, or by the officer commanding for the 
time being.” 

“ The effect and conclusiveness of any action of the court 
stands, therefore, as much upon the reviewing officer’s ap¬ 
proval and order as upon the original proceedings and sen¬ 
tence of the court. The two constitute an entire proceeding, 
and are to be considered together.” 

In re Esmond et al., 5 Mackey, at p. 70. 

I 

As was said by Attorney General Cushing in the Voorhees 
case (6 Opinions Att’ys Gen’l, p. 207): 

“ Until the sentence of a court-martial has been approved 
or disapproved, the case still remains sub judice.” 

Moreover, the first sentence of the court-martial was sub¬ 
ject to the reconsideration which might be directed by the 
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reviewing authority under the following section of the Army 
Regulations: 

“ When the record of a court exhibits errors in prepara¬ 
tion or seemingly erroneous conclusions, the reviewing au¬ 
thority may reconvene the^court for a reconsideration of its 
action, pointing out defects. Should the court concur in the 
views submitted, it will proceed by amendment to correct its 
errors and may modify or completely change its findings. 
A reopening of the case by recalling witnesses is illegal.” 

Army Regulations, edition of 1900, par. 957. 


This regulation has been expressly sustained by the 
Supreme Court of the United States in the case of Swaim vs. 
United States, 165 U. S., 553. In that case the court said 
(referring to the same regulation as paragraph 923 of the 
Army Regulations of 1881): 

“ This regulation would seem to warrant the course of 
conduct followed in the present case. In Ex parte Reed, 100 
U. S., 13, a somewhat similar contention was made. There a 
court-martial had imposed a sentence which was transmitted 
with the record to Admiral Nichols, the revising officer, who 
returned it with a letter stating that the finding was in ac¬ 
cordance with the evidence, but that he differed with the 
court as to the adequacy of the sentence. The court revised 
the sentence and substituted another and more severe 
sentence, which was approved.. The accused filed a peti¬ 
tion for a writ of habeas corpus in this court; and it 
was claimed that the court had exhausted its powers 
in making the first sentence, and, also, that it was 
not competent for the court-martial to give effect to the 
views of the revising officer by imposing a second sentence 
of more severity. The Navy Regulations were cited to the 
effect that the authority who ordered the court was com¬ 
petent to direct it to reconsider its proceedings and sentence 
for the purpose of correcting any mistake which may have 
been committed, but that it was not within the power 
of the revising authority to compel a court to change its 
sentence, where, upon being reconvened by him, they have 
refused to modify it, nor directly or indirectly to enlarge 
the measure of punishment imposed by sentence of a court- 
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martial. This court held that such regulations have the force 
of law, but that as the court-martial had jurisdiction over 
the person and the case, its proceedings could not be collat¬ 
erally impeached for any mere error .or irregularity commit¬ 
ted within the sphere of its authority; that the matters com¬ 
plained of were within the jurisdiction of the court-martial; 
that the second sentence was not void; and, accordingly, 
the application for a writ of habeas corpus was denied. We 
agree with the Court of Claims that the ruling in Ex parte 
Reed, supra, in principal, decides the present question/’ 

In the foregoing cases the Supreme Court has distinctly 
and specifically held the regulation in question, under au¬ 
thority of which the verdict of the court-martial in appel¬ 
lant’s case was reconsidered, to be valid and legal; that court 
has also unequivocally decided that, at most, the alteration 
of the verdict of a court-martial under that regulation was 
merely error, which did not render the second sentence void 
or subject it to collateral attack. By what process of reason¬ 
ing can the conclusion be reached that the final sentence in 
appellant’s case is not to be governed by the same princi¬ 
ples ? 

2d. The fact that the records of the court-martial show 
that after the first sentence of appellant and before action 
of the reviewing authority on it that body adjourned sine die 
is without significance. As was said by the learned justice 
who heard the case below : 

“ The court was summoned by the order of the general 
commanding to consider such cases as should be presented 
to it for trial. That order called it into being. But for that 
order the members composing it were without power to ter¬ 
minate their judicial functions. The court could not dis¬ 
solve itself. The same power that created it must determine 
its existence. When it adjourned sine die after the acquittal 
of the relator, that act was no more in effect than a simple 
adjournment. It was still a duly organized and constituted 
body, subject to orders and in duty bound to consider such 
matters as should be properly submitted to it” 
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To the same effect is the language of .Attorney General 
Cushing in the case of Lee and Craig (7 Opinions Att’ys 
Gen’l, at p. 339): 

“ The case finds that the court had been adjourned with¬ 
out day. But that, it is presumed, was, in this case, the act 
of the court only, which had no lawful power to terminate 
its own existence, and which adjourned without day to await 
the action of the Department. If there had been some order 
of the Secretary of War, in whatever form of words, to oper¬ 
ate as a dissolution of the court, then it would be necessary 
to say that it could not be convened anew as the same court, 
and, of course, could not take up the proceedings for recon¬ 
sideration.” 

In Davis’ Military Law (page 136) the rule is stated as 
follows: 

“A court-martial has no power to terminate its own exist¬ 
ence or function.” 

And in Winthrop’s Military Law (page 341) as follows: 

“An adjournment sine die or ‘without day’ has no legal 
significance, and no more effect than a simple adjournment; 
a court-martial being a creature or orders and having, as 
has heretofore been noticed, no power to dissolve itself or 
terminate its own existence.” 

3d. Was appellant put twice in jeopardy by the action of 
the court-martial in question; and, if so, is the second sen¬ 
tence void as being in violation of the fifth amendment of 
the Constitution ? 

Eelator had but a single trial. There was but one hear¬ 
ing of the case. The second verdict or sentence was based 
upon the same evidence as the first and incomplete verdict. 
The action of the court-martial was analogous to that of a 
jury in a common-law court which, having returned a ver¬ 
dict into court, should retire for the purpose of amending or 
changing it before it was recorded and before they had been 
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discharged. There is no doubt of the power of the jury so 
to do. 

1 Bishop Crim. Proc., sec. 1003, and cases cited, 
Wharton Crim. PI. and Pr. (8th ed.), section 751. 

Indeed, there is the highest authority for the statement 
that it is competent for the trial court, when a verdict plainly 
contradicts the evidence, to refuse to receive it, and to direct 
the jury to take it back and reconsider it with renewed in¬ 
structions. In the case of Regina vs. Meany, 9 Cox Cr. Cases, 
231, Pollock, C. B., said: 

“ There is no doubt that a judge, both in a civil and crim¬ 
inal court, has a perfect right, and sometimes it is his 
bounden duty, to tell the jury to reconsider their verdict. 
He may send them back any number of times to reconsider 
their finding. The judge is not bound to record the first 
verdict unless the jury insists upon it being recorded. If 
they find another verdict that is the true verdict.” 

Further, in the event that a trial judge in a common-law 
court should refuse to receive the verdict of a jury, and should 
direct the jury to again retire and reconsider its verdict, will 
it be seriously contended that this action of the trial court 
would take away its jurisdiction of the defendant and of the 
offense ? In any view of the case such action would amount 
to nothing more than an improper instruction to the jury, 
which would be matter of error in the proceedings, to be 
taken advantage of by exception and writ of error or appeal. 
It could not be taken advantage of by a collateral attack 
upon the judgment rendered upon the final verdict of the 
jury. 

“ When we speak of proceedings in a cause, or for the 
organization of the court and for trials', we db-not mean mere 
irregularity in practice on the trial, or any mistaken rulings 
in respect to evidence or law, but of a disregard of the 
essentials required by the statute under which the court has 
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been convened, to try and punish an offender for an. imputed 
violation of the law.” 

Dynes vs. Hoover, 20 How., 65. 

To the same effect are the cases of U. S. vs. Fletcher, 148 
U. S., 84, and Carter vs. Roberts, 177 U. S., 496. 

So In re Mason, 105 U. S., 696, the court said: 

“ We all agree, however, that if a writ ” (of habeas corpus) 
“ might issue there could be no discharge under it if the 
court-martial had jurisdiction to try the offender for the 
offense with which he was charged and the sentence was 
one which the court could, under the law, pronounce.” 

But even conceding that relator was twice put in jeopardy, 
and that the question could be raised in this collateral pro¬ 
ceeding, yet he is in no position to take advantage of it. 
When he entered the military service of the United States 
he subscribed to the articles of war (chapter V, title XIV, 
R. S. U. S.). These articles provide rules for the govern¬ 
ment of the army; they have constitutional authority and 
provide for the trial and punishment of military officers in¬ 
dependently of the provisions of the Constitution relating to 
the judicial power of the United States. 

Courts-martial are no part of the judiciary of the United 
States, but simply an instrumentality of the Executive, and 
neither the fifth nor any other amendment of the Constitu¬ 
tion affect the government of the land and naval forces. 

Ex parte Milligan, 4 Wall., 2. 

Dynes vs. Hoover, 20 How., 65. 

Kurtz vs. Moffitt, 115 U. S., 487. 

Carter vs. Roberts, 177 U. S., 496. 

In re Bogart, 2 Sawy., 407. 

In re Esmond, 5 Mackey, 64. 
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In Ex parte Milligan Mr. Justice Davis, in delivering the 
opinion of the majority of the court, said: 

“ The discipline necessary to the efficiency of the army 
and navy required other and swifter modes of trial than are 
furnished by the common-law courts; and, in pursuance of 
the power conferred by the Constitution, Congress has de¬ 
clared the kinds of trial and the manner in which they 
shall be conducted, for offenses committed while the party 
is in the military or naval service. Every one connected 
with these branches of public service is amenable to the 
jurisdiction which Congress has created for their government, 
and, while thus serving, surrenders his right to be tried by 
the civil courts.” 

And the Chief Justice, in his dissenting opinion in the 
"same case, said: 

“We do not understand it to be claimed that the civil 
safeguards of the Constitution have application within the 
proper sphere of the former,” i. e., military government. 

In Dynes vs. Hoover, supra , the court, referring to the 
provisions of the Constitution conferring upon Congress the 
power “ to make rules for the government of the land and 
naval forces,” etc., said: 

“ These provisions show that Congress has the power to 
provide for the trial and punishment of military and naval 
offenses in the manner then and now practiced by civilized 
nations; and that the power to do so is given without any 
connection between it and the 3d article of the Constitution 
defining the judicial power of the United States; indeed that 
the two powers are entirely independent of each other.” 

So, in Kurtz vs. Moffitt, supra, the court said: 

“ In the United States, the line between civil and military 
jurisdiction has always been maintained. The fifth article 
of amendment of the Constitution, which declares that ‘ no 
person shall be held to answer for a capital or otherwise in¬ 
famous Crime, unless on a presentment or indictment of a 
grand jury/ expressly excepts ‘ cases arising in the land or 
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naval forces; , and leaves such cases subject to the rules for 
the government and regulation of those forces which, by the 
eighth section of the first article of the Constitution, Congress 
is empowered to make. Courts-martial form no part of the 
judicial system of the United States, and their proceedings, 
within the limits of their jurisdiction, cannot be controlled 
or revised by the civil courts.” 

In the recent case of Carter vs. Roberts, 177 U. S., 496, the 
court said: 

" The 8th section of art. 1 of the Constitution provides that 
the Congress shall have power 4 to make rules for the gov¬ 
ernment and regulation of the land and naval forces ’ and 
in the exercise of that power Congress has enacted rules for 
the regulation of the army known as the articles of war. 
Rev. Stat.,~sect. 1842. Every officer, before he enters on 
the duties of his office, subscribes to these articles, and places 
himself within the power of courts-martial to pass on any 
offense which he may have committed in contravention of 
them. Courts-martial are lawful tribunals, with authority 
to finally determine any case over which they have jurisdic¬ 
tion, and their proceedings, when confirmed as provided, 
are not open to review by the civil tribunals, except for the 
purpose of ascertaining whether the military court had 
jurisdiction of the person and subject-matter, and whether, 
though having such jurisdiction, it had exceeded its powers 
in the sentence pronounced.” 


II. 

It is further contended by appellant that the order of 
Brigadier General Wood returning the record of the court- 
martial to it for reconsideration is void because it did not 
point out the defects in said record. The army regulation, 
it will be remembered, is in the following terms: 

44 When the record of a court exhibits errors in prepara¬ 
tion or seemingly erroneous conclusions, the reviewing au¬ 
thority may reconvene .the court for a reconsideration of its 
•action, pointing out defects ” * * * 
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It is argued by counsel for appellant that in this collateral 
proceeding the sentence of a court-martial, which admittedly 
had jurisdiction of the person of the appellant and of the 
offense with which he was charged, should be declared void 
by the court, because the reviewing authority did not “point 
out defects ” in the record returned to it for reconsideration. 

It is doubtful if the phrase “ pointing out defects ” was 
intended to apply to the sentence of a court-martial which 
was believed by the reviewing authority to be wholly errone¬ 
ous. Such a sentence could hardly be termed “defective.” 
This phrase has a more apposite application to that portion 
of the regulation which permits a return for “errors in 
preparation.” But, conceding it refers to an “erroneous 
conclusion ” in a sentence, yet the words are manifestly di¬ 
rectory and not mandatory. 

Moreover, from any standpoint, the failure to point out 
defepts cannot be considered as anything more than error in 
the exercise of a jurisdiction which the court-martial ad¬ 
mittedly had. 

In the case of United States vs . Fletcher, 148 U. S., 84, it 
was contended that the court-martial had no jurisdiction to 
try and convict Captain Fletcher, because the charge and 
specifications stated no offense whatever. The court said: 

“ The specifications were not objected to for insufficiency, 
and cannot properly be held to be, on their face, incapable 
of sustaining the charge. -4s the court-martial had jurisdic¬ 
tion, errors, in its exercise, if any, cannot he reviewed in this 
proceeding” 

III. 

It is claimed by the appellant that the court below erred 
in holding that the sentence against him could be carried 
into effect without being confirmed by the President. 
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The contention is based upon article 106 of the articles of 
war, which declares that— 

“ In time of peace no sentence of a court-martial, directing 
the dismissal of an officer, shall be carried into execution, 
until it shall have been confirmed by the President.” 

War with Spain was declared April 21,1898. 

The Supreme Court has held that a treaty of peace is the 
evidence of the time when a foreign war has closed. 

United States vs. Anderson, 9 Wall., 56. 

The treaty of peace, which terminated the war, was not 
in force until the ratifications thereof were proclaimed by 
the President, which was on April 11,1899. 

The proceedings of the court-martial, terminating in the 
sentence of appellant, were approved by Brigadier General 
Wood on December 24,1898. 

Neither the President nor the commissioners appointed by 
him had authority to make a treaty terminating said war. 
The Constitution makes necessary to the validity of a treaty 
the concurrence of two-thirds of the Senate present. The 
signing of the treaty by the Peace Commissioners on- the 
10th of December, 1898, had no bearing upon the status of 
the war. Actual hostilities had been terminated prior to 
that date by the signing of the protocol of August 12, 1898, 
which proclaimed not peace, but an armistice, which is 
simply a temporary suspension of hostilities—a truce. This 
condition continued until the proclamation of the exchange 
of the ratifications of the treaty. As appears from the record, 
the army was still in the field, and the regiment to which 
appellant had belonged (which was enlisted under the act 
of Congress only for the war) was not mustered out until 
after the exchange of the ratifications of the peace treaty. 

It is therefore evident that the opinion of the Judge Advo¬ 
cate General in returning the record to Brigadier General 
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Wood with the statement that a state of war existed was 
correct. 

For the foregoing reasons, it is respectfully urged that the 
judgment of the supreme court of the District should be 
affirmed. 

T. H. Anderson, 

United Slates Attorney for the 

District of Columbia. 

Ashley M. Gould, • 

Assistant United States Attorney for the 

District of Columbia. 








